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AMERICAN GOVERNMENT AND POLITICS 


THE FEDERAL LOYALTY PROGRAM: 
BACKGROUND AND PROBLEMS* 


ROGER 8. ABBOTT 
University of Michigan 


Since the promulgation on March 21, 1947, of Executive Order 9835 
‘prescribing procedures for the administration of an ‘employees’ loyalty 
program in the executive branch of the government,” there has been 
widespread discussion concerning the nature of disloyalty, its probable 
extent in the federal service, and the desirability of the loyalty program. 

One point of view, among some members of Congress and elsewhere, is 
that this loyalty program does not go far enough to meet what is regarded 
as the serious menace of foreign (that is, Russian) directed or inspired 
subversives in the government. A sharply contrasting attitude, also 
voiced by a few Congressmen and by others, is that the menace is exag- 
gerated for various reasons and that the program constitutes a ‘‘witch 
hunt” aimed at liberals generally and a dangerous attack upon civil liber- 
ties. Between these two extremes are gradations of opinion accepting the 
principle of the program but with reservations of varying intensity as to 
some of its standards and procedures, and with a watchful eye on its 
operation and on its effect within the federal service and outside. 

Why has this issue of employee loyalty become so prominent? What are 
the main features and problems of the loyalty program and its possible 
consequences? Basic to a consideration of these questions is an under- 
standing of the program’s background. 


I 


While the Executive Order of 1947 inaugurated the first service-wide 
loyalty check in the federal government, disloyalty as a ground for dis- 
missal is not an entirely new concept. It may be said generally to have 
been introduced in 1939 in a more restricted sense in the Hatch Act, in 
which membership in any organization advocating the overthrow of the 
constitutional form of government in the United States was made a 
ground for removal.! Before that time, Civil Service Rule I of 1884, pro- 


* This article is adapted from a part of the writer’s doctoral dissertation on the 
loyalty program. Prepared in early April, it does not deal with later developments. 

153 Stat. 1148, Sec. 9(A). Allegations of disloyalty—usually in terms of ‘‘un- 
American” or “subversive” activities—had been leveled against federal employees 
previously from Congress, especially by the House Committee on Un-American 
Activities and its predecessors. Also, it has been reported that the Civil Service Com- 
mission during the First World War conducted loyalty investigations; but the docu- 
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hibiting questions concerning political or religious opinions or affiliations, 
was deemed to preclude a loyalty inquiry.” 

In 1940, the Civil Service Commission stated its policy not to certify for 
employment the name of a member of the Communist party, the German- 
American Bund, or any other Communist or Nazi organization.’ Similar 
language in appropriation acts, beginning in 1941, prohibited expenditures 
for salaries of such persons. Violations of these provisions by individuals 
were difficult to establish; the membership records of such groups gener- 
ally did not exist or were kept secret.4 

A further Congressional step was the appropriation of $100,000 to the 
Federal Bureau of Investigation in 1941 to investigate federal employees 
alleged to be ‘‘members of subversive organizations or to advocate the 
overthrow of the Federal Government.’’® The findings were to be reported 
to Congress. The FBI reports (without recommendations) were sent to 
the agency heads concerned, who exercised their discretion as to what 
administrative action, if any, to take. To advise the agencies in interpret- 
ing these complex reports and in developing procedures for handling the 
cases, the Attorney-General, in April, 1942, created an inter-departmental 
committee of four officials, aided by Justice Department staff. 

The vague term ‘“‘subversive organizations” not having been defined by 
Congress, Attorney-General Biddle interpreted it to include not only 
groups advocating forcible overthrow of the government, but also those 
with Communist backgrounds or affiliations and American Fascist, Nazi, 
Italian, and Japanese organizations. The list was not published, but de- 
scriptive memoranda concerning the groups were transmitted to employ- 
ing agencies for confidential use. Significantly, the agencies were cautioned 
that none of the organizations was denounced as subversive per se, except 
for the Communist party and its affiliates, the German-American Bund, 
and “certain enemy-dominated organizations.’ With respect to the others, 
it was pointed out that there were circumstances requiring their inclusion 
within the scope of the inquiry, but that it would be “grossly unfair” to 
the persons charged with participating in them to place them arbitrarily 
in the same category with the Communist party and the Bund.* Further- 


ments explaining the reason and authority for them are still secret. See Paul Van 
Riper, The Politics of Office-Holding, Ph.D. dissertation, University of Chicago, 
Aug., 1947, 196. 

2 Report of the President’s Temporary Commission on Employee Loyalty, Mar. 22, 
1947, 3. 

3 Statement by Seth Richardson, chairman, Loyalty Review Board, Dec. 23, 
1947, 1. 

4 Report of Attorney-General to Congress, June 30, 1942, 77th Cong., 2nd Sess., 
House Doc. 833, p. 5. 

5 Pub. Law 135, 77th Cong., 1st Sess., June 28, 1941. 

6 Report of Attorney-General, cited, 20. 
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more, the objective test of membership in a “front” organization was de- 
clared to be “thoroughly unsatisfactory” and to fail completely ‘‘where 
the purposes of the organization are so stated as to make membership in 
most circumstances consistent with loyalty.” Activity, rather than mem- 
bership, was to be stressed, and even this was to be but one of many 
matters to be considered.” These qualifications are worth noting in the 
light of later developments in 1947. 

The investigation of complaints against employees revealed, according 
to the Attorney-General, that the “overwhelming majority” had been in- 
volved because their names had appeared on the active indices of Com- 
munist “front” organizations, in most instances for solicitation or mailing- 
list purposes without their knowledge. This lead proved to be “utterly 
worthless” in “all but a small residuum of the cases.”’ It was concluded on 
the basis of the inter-departmental committee’s report that results were 
“utterly disproportionate to resources expended,” and that the “futility 
and harmful character of a broad personnel inquiry have been too amply 
demonstrated.” It was recommended that future investigations be limited 
to matters “clearly pertinent to the vital problem of internal security.’’® 

Nevertheless, a similar investigation was required in the appropriation 
act of July 2, 1942, for the Justice Department.® This produced compara- 
bly negative results.!° No provision was made for subsequent inquiries, 
possibly due in part to the known reluctance of FBI Director Hoover to 
have his limited investigative resources diverted from other tasks at the 
height of the war. 

In any case, the statutory provisions proscribing the employment of 
“subversive” persons continued in force. Furthermore, the second inter- 

7 Ibid., 5. Representative Martin Dies, then chairman of the House Committee 
on Un-American Activities, took a different view of this matter. He obtained a 
photostatic copy of these memoranda and had them inserted in the Congressional 
Record, Sept. 24, 1942, 7442-8. He attacked the report, contending that the Justice 
Department should simply have given the names of the subversive organizations 
and of employees belonging to them to Congress, which would determine for itself 
the extent of the inroads being made by subversive groups into the federal service. 
(Ibid.) Cf. also the annual report of his committee of Jan. 2, 1943 (H. Rept. 2748, 
77th Cong., 2nd Sess., 8). A minority view from this committee was expressed by 
Rep. Jerry Voorhis, who held that the investigation had been made “effectively, 
carefully, and conscientiously.” (Cong. Rec., Sept. 3, 1942, 7270). 

8 Report of Attorney-General, cited, 26. Of a ior of 4,579 complaints (including 
1,100 from the Dies Committee), which included some saolicntions and names of 
persons not in executive agencies, only 34 resulted in separations and 12 in other ad- 
ministrative actions, as reported by the agencies. Some Congressmen charged that 
the agency heads had not been sufficiently aggressive. 

9 Pub. Law 644, 77th Cong., 2nd Sess. The sum of $200,000 was allotted. 

10 Cf, House Doc. 162, 78th Cong., Ist Sess. (Apr. 17, 1943). The procedures of 
this investigation are described in detail—* Robert Cushman, ‘‘Employees Accused 
of Disloyalty,” Pub. Admin. Review, Vol. 3, No. 4, pp. 310-311 (Autumn, 19438). 
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departmental committee, created in 1943 during the course of the second 
investigation by the Justice Department,!! continued to exist and to pro- 
vide one of the legal means for processing loyalty cases. In the period 
July 1, 1942, to June 30, 1945, 6,193 cases under these provisions were 
referred to the FBI for investigation, culminating in 101 dismissals, 75 
other administrative actions, and 21 resignations during the probe.” 

To complete this picture of actions on grounds of disloyalty prior to the 
loyalty program in 1947, brief reference may be made to applicants and 
appointees (prior to certification) concerning whose acceptance or rejec- 
tion the Civil Service Commission has final authority. The Commission 
had a broader frame of reference than did employing agencies with refer- 
ence to permanent employees. Its regulations permitted it to find appli- 
cants or appointees ineligible if there existed “reasonable doubt”’ as to 
loyalty. 

During the period from July 1, 1940, to March 31, 1947, there were only 
1,313 rulings of ineligibility where disloyalty was a major factor, out of a 
total of 43,811 ratings for all causes.“ This tabulation, however, was quali- 
fied by the fact that the Commission had resources during this period to 
investigate only 395,000 out of a total of 7,000,000 placements. 

Notwithstanding these efforts by the executive branch to keep out or 
remove disloyal persons, concern was expressed in Congress as to the lack 
of uniformity of procedures for handling loyalty cases and the absence of 
central responsibility for action. Despite favorable developments in the 


i Executive Order 9300, Feb. 5, 1943 (Fed. Register, Feb. 9, 1943, 1701). This 
incorporated the term “subversive activity,’’ without definition. 

12 Report of the President’s Temporary Commission on Employee Loyalty, 16-17. 
This compilation was supplemented by a report by the second interdepartmental 
committee, covering the period from February 5, 1944, to December 2, 1946 (in- 
volving about five months’ overlapping), indicating 654 cases on which final action 
was reported, which produced 24 discharges and three other disciplinary actions. 
(Ibid., 20.) 

13 Cf. Cushman, op. cit., 313. A similar criterion was applied to war service ap- 
pointees. Cf. Friedman v. Schwellenbach et al., 159 F. (2d) 22 (C.C.A., D.C., Dee. 
16, 1946). The Commission’s letter of May 5, 1944, to Friedman explained that he 
had been removed from the War Manpower Commission mainly because of his activ- 
ities in connection with the American Peace Mobilization (a “front”? group) and his 
Communist “party line” attitude. 

144 Testimony by Commissioner Arthur Flemming before the House Civil Service 
Committee on June 4, 1947. (Hearings on H. R. 3588, a bill to provide for a Federal 
Employee’s Loyalty Act, 80th Cong., 1st Sess., 54.) The total included 714 Commun- 
ists or followers of the Communist party line, the other 599 being members of Nazi, 
Fascist, and Japanese groups. 

15 Criticism of the executive branch was expressed in extreme form by the House 
Committee on Un-American Activities and in 1943 by the Kerr subcommittee of 
the House Appropriations Committee, which held several prominent officials ‘‘sub- 
versive’’ and therefore “unfit to continue in government employment” and recom- 
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war to 1946, this criticism increased and resulted in House approval of a 
general study of the problem, and in hearings by a subcommittee of the 
House Civil Service Committee from January to July, 1946. The commit- 
tee’s report! led to the creation in November, 1946, of the President’s 
Temporary Commission on Employee Loyalty, composed of six leading 
executive officials and instructed to inquire into the standards and pro- 
cedures for investigating employees and applicants and for removing or 
disqualifying any ‘“‘disloyal or subversive’ person.?” 

After receiving written responses to special letters sent to the FBI and 
the military intelligence services, and to general letters directed to fifty 
executive agencies, and after hearing statements in executive session by 
the Attorney-General, the Assistant Director of the FBI and the chairman 
of the Interdepartmental Committee on Loyalty Investigations, this Com- 
mission prepared a report with recommendations dealing with general 
standards for ascertaining disloyalty and with procedures for investigating 
the employees in the executive branch and for handling cases. These 
recommendations were incorporated directly in Executive Order 98385. 

With reference to the earlier efforts, the Commission concluded that 
they were well intended but were ‘“‘ineffective in dealing with subversive 
activities which employ subterfuge, propaganda, infiltration, and decep- 
tion.’’!8 It expressed its belief, however, that ‘the vast majority of federal 
employees are loyal,’’ but that “some” are subversive or disloyal. The 
number of these was difficult to assess ‘because of the secretive manner 
and method of their operation.” It concluded that ‘whatever their num- 
ber, the internal security of the government demands continuous screen- 
ing ...of present and prospective employees. The presence... of any 
aleve ... persons... presents a problem of such importance that it 
must be dealt with vigorously and effectively.’’! 


mended the withholding of payment of their salaries. ‘‘SSubversive activity’? was 
loosely defined as that ‘‘which seeks to undermine its [U. 8. government’s] institu- 
tions ... to distort its functions . . . to impede its efforts, the ultimate end being to 
overturn it all....” (H. Rept. 448, 78th Cong., 1st Sess., 5.) Cf. F. Schuman, 
“Bill of Attainder in the Seventy-eighth Congress, in this Review, Vol. 37, p. 819 
(Oct. 1943); A. W. Macmahon, ‘‘Congressional Oversight of Administration,’”’ Polit. 
Science Quarterly, Vol. 58, p. 170 (June 1943). 

16 Cf. Cong. Record, July 20, 1946, 9601 ff. 

17 Hxecutive Order 9806. This commission included A. D. Vanech, special assist- 
ant to the Attorney-General, as chairman; Harry Mitchell, president of the Civil 
Service Commission; John Peurifoy, Acting Assistant Secretary of State for Admin- 
istration; Edward Foley, Jr., Assistant Secretary of the Treasury; Kenneth Royall, 
Under Secretary of War; and John Sullivan, Under Secretary of the Navy. Rep. 
Rees, a member of the House subcommittee, had opposed a commission of executive 
officials, favoring instead a continued study by the House Civil Service Committee 


to devise means for “eliminating without delay employees . . . when there is reason- 
able doubt concerning their loyalty.” 
18 Report, op. cit., 7. 19 Tbid., 23. Italics in the original. 
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The facts presented to the Commission did not enable it to determine 
the extent of such a threat to our system of government. Nevertheless, it 
believed that the recent Canadian espionage exposé, the Communist party 
line activities of some of the leaders and members of a government em- 
ployee organization, and current disclosures of disloyal employees pro- 
vided “sufficient evidence to convince a fairminded person that a threat 
exists.’’2° 

To provide adequate protection for the security of the government, the 
Commission suggested two mutually dependent lines of attack. Unless 
both were carried out, this basic objective could not be achieved. The first 
was described as ‘‘the counter-espionage phase of counter-intelligence . . . 
designed to protect our Government from all types of espionage infiltra- 
tion by the penetration of enemy and subversive networks.”’ The second 
was identified as the barring of disloyal persons from the government— 
‘“counter-intelligence in its defensive rather than offensive aspect.’’* 

Although the Commission especially stressed the first approach and 
warned against a ‘disproportionate preoccupation with the question of 
employee loyalty alone,” it did not consider means for its implementation, 
since the Commission’s frame of reference had not included that ques- 
tion.22 The subsequent loyalty program appears to have been designed 
mainly in terms of the second approach. 


II 


The broad purpose of the loyalty program enunciated by the Commis- 
sion and adopted in the preamble of the Executive Order is twofold: not 
only to afford ‘‘maximum protection .. . [to] the United States against 
infiltration of disloyal persons into the ranks of its employees,’ but also 
to afford ‘‘equal protection from unfounded accusations of disloyalty ... 
[to] the loyal employees of the Government.”’ To this second official ob- 
jective may be added, think some observers, the assumption that the pro- 
gram was undertaken in part to forestall more drastic action against em- 
ployees by Congress. 

Whether or not this belief is correct, the sweeping accusation sometimes 
heard that the loyalty order is an intentional attack upon the employees’ 
civil liberties appears untenable. Actually, the order proposed the first 
general and fairly orderly procedure, with provision for appeal, made 
mandatory as a prerequisite to dismissal on grounds of disloyalty.*? The 
possible unintended effects of the program on civil liberties and the quality 


20 Tbid., 21. The employee organization mentioned was undoubtedly the United 
Public Workers of America (C.I.0.), which had received considerable Congressional 
criticism. 

21 Tbid., 22. 

22 Tbhid. 

23 Cf. Robert Cushman, ‘‘The Loyalty Order,’’ Survey Graphic, Vol. 36, p. 284 
(May, 1947). 
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of the federal service present another question, examined briefly at the 
conclusion of this article. 

The standard of disloyalty set forth in the Order consists of the general 
test that ‘‘on all the evidence, reasonable grounds exist for belief that the 
person involved is disloyal to the government of the United States.” Six 
“activities and associations” may be considered. In brief, these are (1) 
sabotage and espionage; (2) treason or sedition or advocacy thereof; (8) 
advocacy of revolution or force to alter the constitutional form of govern- 
ment of the United States; (4) intentional, unauthorized disclosure of 
confidential documents under circumstances indicating disloyalty; (5) 
acting so as to serve the interests of another government in preference to 
the interests of the United States; (6) ““membership in, affiliation with, or 
sympathetic association with any foreign or domestic organization, associ- 
ation... designated by the Attorney-General as totalitarian, fascist, 
communist, or subversive. ... ’’4 

This part of the Order has evoked considerable criticism largely 
focused on the sixth point. Some questions have been raised about the 
wording of other points which could lead to undesirable and probably 
unintended interpretation, but limitations of space preclude their analysis 
here. The opposition to the sixth point has generally centered on the 
vagueness of the terms, the possible implication of “‘guilt by association,”’ 
and the seemingly unrestricted authority assigned to the Attorney-Gen- 
eral. 

The indefiniteness of the words used is undeniable, and it may be 
doubted whether specific and completely satisfactory definitions could be 
evolved for them.” A further potential difficulty was seen in the Order’s 
failure to indicate that the ‘sympathetic association” must be with the 
portion of the organization’s program making it ‘‘subversive,”’ assuming 
that some of its objectives might be worthy.”* Although the language of 
the Order would not necessarily preclude a violation of the fundamental 
American legal doctrine of punishment only for personal guilt,?” subse- 
quent official assurances have been given in this connection.”® 

4 Part V. 

25 An interesting attempt has been made by the Friends of Democracy, Inc., 
directed by Mr. L. M. Birkhead, to explain ‘‘How to Identify an American Com- 
munist”’ (in Feb., 1947) and ‘‘How to Recognize an American Pro-Fascist’’ (in 
May, 1947)—summarized in New York Times, Feb. 26 and May 26, respective- 
ly. Even these formulae, however, have elements of ambiguity and could be given a 
more inclusive application than the authors may have intended. 

26 Cf. Cushman, op. cit., note 23; also letter to the New York Times, Apr. 13, 
1947, from Dean Griswold and Professors Chafee, Katz, and Scott of the Harvard 
Law School. 

27 Cf. Bridges v. Wixon, 326 U. 8. 135 (1945); Z. Chafee, Jr., Free Speech in the 
United States (Harvard University Press, 1941), 470-484. 

28 In a “Statement on Loyalty,” issued by President Truman on November 14, 
1947, it was specified that ‘‘membership in an organization is simply one piece of 


This content downloaded from 128.235.251.160 on Mon, 12 Jan 2015 00:46:16 AM 
All use subject to JSTOR Terms and Conditions 


AMERICAN GOVERNMENT AND POLITICS 493 


Discussion of the power (or onerous duty) given to the Attorney- 
General concerning organizations has emphasized that they were not 
granted open hearings with an opportunity to defend themselves, and 
that no provision was made for publication of the list of organizations so 
designated, so as to permit employees to be fully informed as to the 
government’s attitude concerning them. 

The former criticism has received no official rebuttal or explanation 
other than the statement that the Executive Order contains no authoriza- 
tion for hearings.2® The latter question has been answered. After months 
of study of voluminous files on more than three hundred organizations by 
a staff of Justice Department lawyers said to number as many as thirty,” 
Attorney-General Clark finally on November 24, 1947, transmitted a list 
of designated organizations, as required by the Executive Order, to the 
chairman of the Loyalty Review Board, who published it on December 4. 
The Attorney-General explained that the FBI investigative reports were 
correlated and that memoranda on each organization were prepared and 
reviewed by the Solicitor-General, the Assistant Attorneys-General, the 
Assistant Solicitor-General, and by himself. 

Notwithstanding this screening process, and the AiomieytCenertts 
qualification that it is possible that many loyal persons belong to the 
groups, the list received considerable comment, some finding it too re- 
stricted or too inclusive.*! The list included 47 groups named in 1943 for 
reference only by executive agencies; 33 newly designated organizations 
(including several affiliates of the Communist party and of the Civil 
Rights Congress); and 11 schools, said to be adjuncts of the Communist 
party. The accompanying letter noted that the list was neither complete 
nor final. A number of small and local groups were not included; many 
were not added because the available information was insufficient. Others, 
innocuous at the time, might become dangerously infiltrated, and new 
ones might be formed.” 

The first legal challenge to this action was made by one of the desig- 
nated organizations, the Joint Anti-Fascist Refugee Committee. Mr. O. 
John Rogge filed suit in its behalf in a federal district court in Washington, 
D.C., in February, 1948, charging that the Executive Order violated due 


evidence which may or may not be helpful in arriving at a conclusion as to the action 
which is to be taken in a particular case.”?’ New York Times, Nov. 15, 1947. This 
was repeated in the statement of “Regulations for the Operations of the Loyalty 
Review Board,” adopted by the Board on Dec. 17, 1947, p. 8. 

29 Letter, dated Feb. 10, 1948, to the writer from Assistant Attorney-General T. 
Vincent Quinn. 

80 New York Times, Dec. 7, 1947. 

31 Cf., e.g., article by Dillard Stokes and editorial in Washington Post, Dec. 6, 
1947; ed. New York Times, Dec. 8, 1947. 

82 A copy of the seven-page list and letter may be obtained from the Civil Service 
Commission. 
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process by depriving the organization of a hearing. It was alleged that 
the Committee had suffered such damages as loss of tax-exempt status, 
financial backers, and friends.* 


IIl 


The operation and procedures of the loyalty program may now be out- 
lined. The program was not actually started until August, 1947. Additional 
funds were sought in May after a Budget Bureau study,** but Congress did 
not act on the request until late July. One reason for the delay was the 
consideration of a bill introduced by Representative Rees to replace the 
executive program. This measure adopted substantially the same stand- 
ards as the Executive Order, but altered the procedures in such a way as 
to arouse doubt by executive officials as to its administrative feasibility 
and its probable cost.*® It was passed by the House, but not reported from 
committee in the Senate.* 

At the end of July, the executive program was granted $11,000,000,*” 
and in August it was begun. The preliminary service-wide check required 
each of the approximately two million employees to be finger-printed and 
to answer a short questionnaire, designed only for identification purposes. 
Contrary to popular impression, it did not involve any attesting of loyalty 
or disclosure of membership in political organizations.**® The occasional 


33 New Republic, Vol. 118, p. 5 (Feb. 23, 1948). 

34 The supplemental budget request for the current fiscal year totalled $24, 900,- 
000, including $16,160,000 for the Civil Service Commission and $8,740,000 for the 
FBI. (H. Doc. 242, 80th Cong., Ist Sess., p. 1, May 9, 1947.) Any additional ex- 
penses in other agencies would be met by transfer from this amount. 

33 WH. R. 3588. Hearings were held during June 3-10 by a subcommittee of the 
House Civil Service Committee. A detailed analysis of its administrative implica- 
tions and a comparison with the Executive Order were presented by Civil Service 
Commissioners Mitchell and Flemming. In general, the bill sought to concentrate 
responsibility in the FBI and to authorize a central, independent review board, 
with six-year terms, to remove disloyal employees or appointees. H. R. 3813, with 
slight modifications, was substituted for it and presented to the House on June 12. 

36 Passed in the House by 319-61, with 49 not voting. Cong. Rec., July 15, 1947, 
9156. Debate, including some discussion of the Executive Order, on pp. 9118-9156. 

37 Including $3,500,000 for the Civil Service Commission and $7,500,000 for the 
FBI (H. Rept. 1053, transmitting 2nd Supp. Approp. Bill, 1948, July 24, 1948, ap- 
proved by both houses). Rep. Taber reported the Appropriation Committee’s dis- 
satisfaction with the Commission’s plans, adding that its activity should be re- 
stricted “to the barest minimum” and that it should rely on the FBI for investiga- 
tive reports. The cut in the FBI estimate was made because of the passage of time 
since May. 

38 Form 84-A, Request for Report on Loyalty Data, Aug. 4, 1947. The only 
question concerning organizations asked about affiliations, other than religious or 
political. Rep. Daniel Reed called this an ‘‘escape clause for Communists.”’ Cong. 
Rec., Jan. 14, 1948, A 173. Rep. Wigglesworth, chairman of a House appropria- 
tions subcommittee, questioned Commissioner Flemming about this. The latter 
explained that the question was included solely to aid in identification. A question 
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highlighted refusal to answer has represented, not an attempt at conceal- 
ment, but a general protest against the program.*® 

The next step was the transmission of these completed questionnaires 
to the FBI for a file check to determine the existence of “derogatory in- 
formation.” If none is found, there is no further investigation, and the form 
is returned with such notation to the Civil Service Commission and then 
forwarded to the employing agency. However, if some data or allegations 
which might have relevancy to loyalty are revealed, the Bureau then un- 
dertakes a ‘‘full field investigation” of the individual. 

At the outset of the program, it was estimated that approximately two 
per cent of the names would produce such a question.4® On March 16, 
1948, however, FBI Director Hoover announced that 1,005,944 names 
had been cleared and that only 777 full investigations had been instituted. 
Of these, 170 had been completed, resulting in 33 determinations of loyalty 
and 94 adverse findings. 

After such an investigation has been made, the agent’s report is sub- 
jected to review at several levels within the FBI. If there is an adverse 
finding and it is approved by the Bureau, the report is sent to the appro- 
priate agency loyalty board, composed of not fewer than three persons. 
If this board’s examination of the report, possibly supplemented by in- 
formation obtained from the employee, results in an adverse determina- 
tion, a letter of charges is sent to the employee. This document contains 
the charges in factual detail ‘‘so far as security considerations will permit”’ 
and a statement of the employee’s right to answer them in writing within 
ten days and of his right to have an administrative hearing, in which he 
may appear, be represented by counsel, and present evidence. The hearing 


as to political affiliation would be contrary to civil service principles and, in any 
case, would not disclose disloyal affiliations, since Communist party or “‘front”’ or- 
ganization members generally conceal such fact. (Hearings on Independent Offices 
Appropriation Bill for 1949, 80th Cong., 2nd Sess., Feb. 14, 1948, 853.) 

39 Professor Colston Warne, an unpaid consultant to the Council of Economic 
Advisers, refused to sign, on principle (New York Times, Oct. 30, 1947; see also his 
letter in that paper on Nov. 11; he was retained but required to pay his own ex- 
penses.) The first regular employee reported to have refused was Walter Davis, a 
disabled veteran in the Veterans Administration, who declared he was not a Com- 
munist but that he had not fought for the kind of government “that tells you— 
‘sign this, or else’.”” (New York Times, Dec. 7, 1947). The sequel, if any, was not re- 
ported. 

40 Flemming, op. cil., supra, note 14, at p, 28. 

41 Five were found to be no longer employed, and 38 resigned during the investi- 
gation. New York Times, Mar. 17, 1948. An interesting by-product of this finger- 
print check is that of the 410,211 prints received from August 1 to December 1, 1947, 
11,511, or 8.5 per cent, were revealed as having police records. (J. E. Hoover, in 
testimony before the House Appropriations Committee, Hearings on the Justice 
Department Appropriation Bill for 1949, 80th Cong., 2nd Sess., Dec. 10, 1947, p. 
238. 
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is private, and a copy of the transcript of proceedings is furnished to him. 

If the finding after hearing is adverse, the employee may be suspended, 
but he then has the right of further appeal within ten days to the agency 
head. The latter, or his designee, may fix the scope and extent of the hear- 
ing. A third appeal within twenty days after receipt of final decision may 
be carried to the central Loyalty Review Board. The membership of this 
Board, authorized by the Executive Order, was announced on November 
8, 1947, by the Civil Service Commission after the list of twenty members 
had been approved by the President. The members are private citizens, 
meeting from time to time and serving without compensation. The 
membership was subsequently increased to twenty-three, with a potential 
total of twenty-five. The Board is representative of a broad cross-section 
of the public and includes several prominent professors of political science, 
lawyers, and others.” The Board held its first meeting on December 3, 
resulting in the development of a statement of principles and procedures 
for itself and for the agency and regional boards, which was issued on 
December 17.* 

Appeal to this Board may also be made by an applicant for federal 
employment after he has had recourse to the appropriate regional loyalty 
board, created and staffed by the Civil Service Commission in fourteen 
regions. The procedures are similar to those followed by the agency boards. 
The name check, instituted for all applicants after September 30, 1947, is 
conducted by the Civil Service Commission and is required, by the Execu- 
tive Order, to be made against not only the files of the FBI and of the 
Commission, but also those of the military intelligence agencies, the 
House Committee on Un-American Activities, local law-enforcement 
agencies, schools and colleges of the applicant, his former employers, refer- 
ences given by him, and other appropriate sources. 

If “‘derogatory information” is produced by this check of an estimated 
500,000 applicants per year—which might occur in 2.6 per cent of the 
cases, according to an early Commission estimate—a “‘full field investiga- 
tion” is made by the FBI. 

The time which will probably be required for adjudication and appeal 
of such cases is uncertain. With reference to employee appeals, assuming 
that they are carried to the central board, the maximum time for an indi- 
vidual case has been estimated at ninety days.** The handling of all ap- 


42 A list of the 23 members, with brief biographical sketches, was inserted in the 
Hearings of the House Appropriations Subcommittee on the Independent Offices 
Appropriation Bill for 1949, Feb. 14, 1948, 841-2. 

43 A general ten-page statement was published on Dec. 23 by the chairman, Mr 
Seth Richardson. Mimeographed copies of these documents may be secured from the 
Civil Service Commission. 

44 Mr. Fleming, in Hearings, op. cit., supra, note 38, at p. 245. 
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pealed employee cases should be completed by October, 1949.‘5 It is be- 
lieved, however, that few cases—perhaps twenty per cent at the most of 
those in which there are original adverse determinations—will reach the 
top level. A large proportion of the cases will probably be ‘“‘washed out”? 
by the agency boards or heads—that is, the persons will either be cleared 
or the charges against them may be so convincing that they will not appeal. 
Thus the major work load may fall on the agency boards.“ The relatively 
few cases reaching the top board will be assigned to hearing panels whose 
decisions may be reviewed by the full board at its discretion. 

The central Loyalty Review Board, however, is expected to set the 
general tone of the loyalty program and, in the words of its chairman, to 
‘‘do its utmost to see that justice is done, that individual rights are pro- 
tected as fully as may be.” A basic dilemma was presented to it in the 
fact that the FBI report is vital to the entire program and that the Bureau 
has stated that if confidential sources are involved, their disclosure would 
greatly reduce the Bureau’s resources. Director Hoover has declared that 
his agency is charged ‘‘more primarily with the security of the country 
from espionage or sabotage,” and that it is necessary to have certain in- 
formants who will furnish data of very secret character whose disclosure 
would be detrimental to such security. Such sources he will not identify. 
Two other types of informants, he has stated, can be revealed. These are 
the “contact type’ (who may be a lawyer, Congressman, or prominent 
business man) and the “next-door neighbor or fellow employee.” Even 
in such instances, however, the informants’ identity could be revealed 
only upon the basis of their previous consent. If such were sought, he 
doubts whether much information could be obtained.*? Nevertheless, the 
possibility of personal grudges and malicious rumor should be considered. 

According to the original view of the chairman of the Board, it will 
probably not be practicable to permit cross-examination “in the great 
majority of cases.”’ On the other hand, it is said that a FBI representative 
will be available to evaluate for the hearing board the reliability of the 
confidential source. Furthermore, the disadvantage to the employee of 
non-confrontation of witnesses will be considered in the adjudication. An 
additionally stated justification of this policy is that, legally, the govern- 
ment is entitled to discharge any employee for reasons which seem suffi- 
cient to it and without granting any hearing. 

Although technically the constitutional guarantee of confrontation in 
criminal prosecutions does not apply, the case for its use presented “grave 

** Mr. L. V. Meloy, executive secretary, Loyalty Review Board, in letter to 
writer on Jan. 26, 1948. 
‘6 Mr. Meloy, in interview with writer on Dec. 30, 1947. A master index of investi- 


gations since 1939 will be maintained by the Civil Service Commission. 
‘7 Hearings, op. cit., supra, note 41, at p. 245. 
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considerations” to the Board. Serious critics, while accepting the FBI 
explanation, have suggested that although confidential informants may 
be used in the investigation, the record used by the board could be re- 
stricted to the testimony of those who could be confronted and examined 
—a procedure somewhat comparable to that necessarily used in some nar- 
cotics, sedition, and immigration prosecutions, even though conviction 
may be rendered more difficult.‘ 

A more fundamental rebuttal is made to the point that government em- 
ployment is a privilege rather than a right. The possible consequences of 
a finding of ‘disloyalty,’ or perhaps even of an unfounded allegation 
thereof, on the individual’s future employment prospects—private as 
well as public—and on his reputation cannot be over-emphasized. 

This problem has been underlined with reference to a segment of the 
loyalty question outside the scope of the program instituted by Executive 
Order 9835. The State, War, and Navy Departments have the statutory 
power to remove summarily any employee ‘“‘in the interest of national 
security.” This was given to the two military agencies in 1942 and ex- 
tended to the State Department in 1946 on the assumption that these are 
more sensitive to the destructive influence of disloyal persons.*® 

The severe consequences potentially inherent in the use of this authority 
became clear in the highly publicized instance of the dismissal of ten State 
Department employees as “‘security risks” on June 23, 1947. The charges 
were not specified, on the ground that they were based upon highly classi- 
fied material. Following the establishment of formal appeal procedures 
within the Department in July and review of the cases, three were per- 
mitted to resign without prejudice. After considerable press criticism, an 
appeal in their behalf by three prominent former administrative officials, 
and a determination that the newly created Loyalty Review Board did 
not have jurisdiction in the matter, the Department on November 17 
allowed the other seven to take similar action. Its statement recognized 
the factor of a “possible injustice” to them (in terms of employment op- 
portunity) if such were not done.®? 


48 Cf., e.g., letter to the Washington Post, Jan. 17, 1948, from Mr. Abe Fortas 
former Under Secretary of the Interior. 

49 War and Navy: 56 Stat. 1053 (1942) (until six months after the official termi- 
nation of war); State: 60 Stat. 453 (1946) (“McCarran rider” to the appropriation 
act). Executive Order 9835 excepted these laws from its applicability. The Presi- 
dent’s Temporary Commission on Employee Loyalty recommended that this author- 
ity be made permanent and extended to the Atomic Energy Commission. This was pro- 
posed in S. 1561 (by Sen. Gurney) on July 2, 1947, but the bill was not reported. The 
Atomic Energy Act, however, requires an FBI investigation of every employee of 
the AEC (60 Stat. 767). An effort has been made by Senator Knowland to require 
this also of the members of the AEC (Cf. Cong. Rec., Feb. 2, 1948, 888). 

60 New York Times, Nov. 17, 1947. It was reported that they could have appealed 
to the Civil Service Commission for possible clearance for other “non-security”’ 
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An appraisal of the validity of the State Department’s position in this 
entire situation will not be attempted; nor is it feasible to examine here 
the confused and seemingly partial statistical picture of dismissals made 
under this authority by the military agencies. While more recent develop- 
ments seem to indicate that appeal to the Loyalty Review Board may be 
granted in such cases, and that the accused will be informed generally of 
the charges—except perhaps in ‘‘extreme’’ cases—a problem appears to 
remain. The wisdom of the use of the very inclusive term “‘security risk” 
has been seriously questioned. In defining this phrase on October 7, 1947, 
the State Department lumped together loyalty considerations with char- 
acter weaknesses, such as habitual drunkenness. 

It has been asked whether it is just, or even necessary, to remove an 
employee from a “‘security”’ position by means of such a charge if there is 
no imputation of disloyalty, certainly a more serious blot than some more 
common character weakness. The necessity of such a method of removal, 
even assuming that the dismissal may be essential where a ‘‘security”’ 
position is involved, has been doubted, in view of the already established 
legal basis for discharging such persons.®2 Whatever may be the technical 
considerations, the expression “security risk” seems to imply, in the pub- 
lic mind, a basic element of disloyalty. At the least, the two labels should 
be clearly distinguished. 

A final and perhaps most fundamental problem arising from the entire 
loyalty program is the effect it might have on the freedom of expression 
and the caliber of the federal service. This psychological factor is intangi- 
ble and perhaps immeasurable. However, it has been emphasized that 
we live in difficult times and need bold, imaginative persons in govern- 
ment. In the field of atomic and other scientific research—to cite merely 
one area of governmental responsibility—it has been said that we need 
the free-thinking scientist, sometimes tending to be unorthodox. Although 
unquestionably loyal, he might be deterred from public service because of 
the risk of being misunderstood or branded.® 

The ultimate hope for preventing such an atmosphere may lie in the 
Loyalty Review Board. Demoralization, apprehension, and encourage- 
ment of negativism and mediocrity in government can be checked only 
if there is confidence in the fairness, courage, and broadmindedness of 
those who have final responsibility for administering the loyalty program. 


government employment, but that they did not seek other government work. Space 
limitations prevent a review of the developments. See especially the articles in the 
New York Herald-Tribune by Bert Andrews during that period. 

5. Text of Security Principles, New York Times, Oct. 8, 1947. 

6 Cf. editorial, Washington Post, Nov. 8, 1947. Civil Service Commissioner 
Flemming is quoted as having stated that the Lloyd-LaFollette Act of 1912 pro- 
vides adequate machinery for handling such cases. 

58 Cf. Sumner Pike, ‘‘Witch Hunting Then and Now,” Aélanttc Monthly, Nov., 
1947, 93-4. The author is a member of the Atomic Energy Commission. 
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